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Negligent Misrepresentation 

[40] The decision of the Queen v Cognos, [1993] 1 S.C.R. 87 (S.C.C.) stated that to prove a

negligent misrepresentation, a Plaintiff must establish that: 

(a) a duty of care existed;

(b) that the representation was untrne, inaccw-ate or misleading;

(c) that the defendant acted negligently in making the misrepresentation; and

( d) that the purchasers relied on the negligent misrepresentation to their detriment.

[ 41] The Plaintiff alleges that the purchasers relied on the te1ms contained in the Disclosure

Statement and the specification set out in Schedule "2" for a standard unit when purchasing their 

condominium unit. They claim that the te1ms of the Disclosure Statement and the specifications 

for a standard unit attached constituted a representation to them, that their unit included a forced 

air heating system. The vendor would have known that the heating system was rented and not 

included as part of the unit. 

[42] The Disclosure Statement specifying that a standard unit contained a forced air heating

system was false, inaccurate or misleading because a heating system was not included with the 

purchase of a condominium unit, but rather it was rented. The vendor would have owed a duty of 

care to a purchaser not to make inaccurate or misleading representations. It is also reasonable to 

infer that the purchasers of a condominium unit relied on the representations in the Disclosure 

Statement and the specifications for a standard unit contained therein. The purchasers would 

have suffered damages by not receiving a forced air heating system with their condominium unit. 

[43] While the plaintiff's claim is mainly for a breach of contract and breach of the

Condominium Act, I find that it is not plain and obvious that the plaintiff would not be successful 

on their claim for the tort of negligent misrepresentation. 

Fraudulent Misrepresentation 

[44] The essential elements of a fraudulent misrepresentation are as follows:

(a) The misrepresentation complained of was made by the Defendant;
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(b) The representation is false;

( c) The defendant knew when making the statement, it was false, or was reckless

whether it was true or false; and

( d) The representation induced the Plaintiff to act to their detriment.

[ 45] The Plaintiff alleges that Theberge made fraudulent misrepresentations to each purchaser

when they signed an lmtitled document accepting the rental of the hot water heater and fan coil 

after they had signed their APS. I will refer to this document as the "Acknowledgement". The 

Plaintiff alleges that when the purchasers went to a meeting to choose upgrades and colours for 

their units, they were presented with a document which stated that they were informed and 

accepted that the "hot water tank and fan coil would be rented from Reliance Home Comfmt". 

[ 46] The Plaintiff alleges that Theberge fraudulently misrepresented to the purchasers that

they were signing documents that were related to choosing colours and upgrades, when in fact 

they were acknowledging a material change to their APS. 

[47] One of the essential elements for a fraudulent misrepresentation is that the

misrepresentation must have caused the Plaintiff to act to his or her detriment. Assuming that the 

pleaded allegations are true that a false representation was made to each purchaser when they 

signed the Acknowledgement that the hot water tank and fan coil were a rental, did this cause 

them to "act to their detriment"? 

[ 48] The Acknowledgment purports to have the purchaser accept that the hot water tank and

the "fan coil" were rented. The "fan coil" is in fact the heating system for each condo unit. The 

purchaser was not promised anything when they signed the Acknowledgement. In fact the 

purchaser purportedly accepted that the heating system was no longer included as part of the 

Standard Unit as set out in the specifications attached to the Disclosure Statement and would 

now be rented by the purchaser. Signing the Acknowledgment would amount to acting to their 

detriment if this document is legally binding. The purchasers did not provide any additional 

consideration to the Defendant to purportedly amend their terms of the APS when they signed 

the Acknowledgment. Whether the signing of the Acknowledgement document has any legal 

effect may be a common issue. 
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[ 49] The specifications attached to the Disclosure Statement stating that a forced air heating

system was included in the unit being purchased turned out to be false and could constitute a 

misrepresentation. If the Defendant knew that a heating system was not included, then including 

it in the specification attached to the Disclosme Statement could be considered reckless. Stating 

that a forced air heating system was included was an inducement to signing the APS, and could 

have caused the purchasers to act to their detriment. 

[50] As a result, I conclude that it is not plain and obvious that the Plaintiff will be

unsuccessful in her claim for fraudulent misrepresentation which induced the purchasers to sign 

their APS for the above reasons. 

Punitive Damages 

[ 51] A similar analysis to that for a fraudulent misrepresentation would apply to the Plaintiffs

claim for punitive damages. If the pleadings are proven, that Theberge knowingly made 

fraudulent misrepresentations to purchasers then this conduct could be considered to be 

sufficiently egregious and shocking to justify an award of punitive damages. As a result, is not 

plain and obvious that such a claim would have no chance of success. 

Breach of Fiduciary Duty and Personal Liability of Joey Theberge 

[52] In Frame v. Smith, 1987 CanLII 74 (SCC), the Supreme Court set out the characteristics

of a relationships in which a fiduciary obligation should be imposed; 

( a) the fiduciary has scope for the exercise of some discretionary power;

(b) the fiduciary can unilaterally exercise that power or discretion so as to effect the

beneficiary's legal or practical interests; and

( c) the beneficiary is particularly vulnerable to or at the mercy of the fiduciary

holding the discretionary power.

[53] The plaintiff has not pleaded any material facts outlining the personal actions of Joey

Theberge that would support a claim for a breach of fiduciary duty or to supp01t a claim against 

him personally. The Statement of Claim only alleges that he is the controlling mind of the 

corporate Defendant. 
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